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QCCIOWQL HEARING CLEf 
y 5 td~IRt>i-cMCNf AC 
P R ~ T E C T ~ O N  AGENCY 

UNl rED STGTES ENVIRUNMENTAL PROTECTfCN nGENCY 
BEFORE THE QDMINISTRATOH 

I n  the  M a t t e r  o f :  

C i t y  o f  Kalamazoo Water 
Reclamation P l a n t ,  

: Docket 1\10, : CWQ--40-01-8 '3 

ORDER 

By Motion da ted  nafch 31, 1989, the Complainant seeks Leave 

to  W i t h d r a w  i t s  Complaint Without Prejudice. In suppart  o f  the 

M a  t i o n .  Complainan t argues t h a t  i n  1 i g h t  o f  t h e  Respondcnks 

cul l t inued viola ti or^ o f  i t 5  permit  and due to  the s t a t u t o r y  

p e n a l t y  l i m i t s  o f  t h e  s t a t u t e  as well as i t s  lack o f  a u t h o r i t y  t o  

i n c l u d e  i n j u n c t i v e  relief thereunder, the Comelainant wishes t o  

w i t h d r a w  t h i s  C o m p l d i n t  and perhaps seek litiqation i n  another  

forum. 

By r e p l y  dated aprl l  17. 1 Y Q 7 ,  the  Respondent argues tha t  

due t o  the Compla inant 's  failure to p r o p e r l y  c o n s u l t  with t h e  

r e l e v a n t  s t a t e  agency p r i o r  t o  t h e  filing o f  the Complaint .  

failure t o  comply  w i t h  the Cour t ' s  Order on D iscovery  and o t h e r  



The MDNR, w h i l e  expres6inq i t s  concern t h a t  the Camplaint 

contained many factual errat-5, expressed its d e s i r e  to be i n -  

v a l v e d  at a l l  stages m f  this a c t i o n ,  i n c l u d i n g  p a r t i c i p a t i o n  i n  

the h e a r i n y ,  i f  any. 

Having been i n v o l v e d  in environmental l a w  f a r  o v e r  28 years  

and at one time r e p r e s e n t i n g  severa l  state environmental  aqen-  

ciea, I a m  k q e n l y  aware o f  the delicate balance w h i c h  is an '. 
in tagral element i n  the state-federal p a r t n e r s h i p  concerning 

envirwnmental enforcement w h i c h  the congress has carefully 

c r a f t e d  i r i  a1 1 o f  the federal environmental laws enacted by  it. 

I n  the i n s t a n t  case, w e  are not  involved in a situation 

demunstrat ing a f a i l u r e  o f  a state t o  enfaree its environmenta l  

law5 o r  a case shawing s t a t e  i n d i f f e r e n c e  t o  an enviranrnantal 

problem. O n  the c o n t r a r y ,  this record  shows t h a t  the MDNR was on 

t o p  o f  t h i s  matter  and Nas t a k i n g  appropriate enforcement action. 

B y  making t h e  above observat ions,  I am n o t  sugqest inq t h a t  

the €PA i e  w i thout  a u t h o r i t y  tt, proceed as it: has i n  this m a t t e r ,  

b u t  ra ther  p o i n t i n g  o u t  t h a t  the agency 's  action i n  this case 

exhibits a l ack  o f  s e n s i t i v i t y  t o  a fel low s o v e r e i g n  whose past 

act ions  reqarding t h i s  Respondent would deserve mare raspec t. 

I n  l i g h t  of all o f  the above, I issue the f o l l o w i n g  order :  

1. The Complaint is Dismiaawd Without Pre judice .  

2. No cost- o r  a t torney  fees shall be swarded. 

3 .  The EPQ is strongly urqed to  indulge i n  a meaning-. 
ful consultation w i t h  the MDNR in an attempt t~ reso lv r  th is  
m a t t e r  wi thout  the filing s t  another Complaint i n  t h i s  o r  other 
forums. ' 



f hereby c e r t i f y  t h a t  the o r i q z n a l  a t  the foregoing was 
s e r v e d  on the Reg iona l  Hearing C l e r k ,  Region y' ( s e r v i c e  by 
f ~ r s t  class U.S .  mail); and t h a t  t r u e  and c o r r e c t  copies were 
served on Complainant and Respondent ( s e r v i c e  by c e r t i f i e d  mail - 
r e t u r n  r e c e i p t  requested 1.  Dated Ln G t l a n t a ,  O e c r g i a  this d#k 
d a y  o f  +L./, ,989, 

Legal Technic ian 

HQNDRRBLE THOMQS 8 .  YOST 
U.S .  ENVIRONMENTAL PROTECTION GGENCY 

343 COURTLRND STREET, NmE. 
ATLANTA, GEORG14 30363 
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